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This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 





FOR SALE BY 


Central Law Journal Co. 


420 Market Street St. Louis, Mo. 




















ase see 








CENTRAL LAW JOURNAL. 














Pacific Cases Annotated 


Edited and Annotated by 
CHARLES L. AVERY and HARRY ZIMMERHACKEL 


A Complete Verbatim Re-print of all Decisions Prior to 
the Pacific Reporter, as follows: 


63 Vols. CALIFORNIA REPORTS 
6 Vols. COLORADO REPORTS 

1 Vol. IDAHO REPORTS 

29 Vols. KANSAS REPORTS 

3 Vols. MONTANA REPORTS 

16 Vols) NEVADA REPORTS 

2 Vols. NEW MEXICO REPORTS 
10 Vols. OREGON REPORTS 

2 Vols. UTAH REPORTS 

1 Vol. WASHINGTON TER. REPORTS 
2 Vols. WYOMING REPORTS 


135 Volumes State Reports in 20 Uniform Books 


The set is a complete verbatim reprint containing complete ‘decision, 
head notes, statement of case, etc. 

Every case is ANNOTATED, showing every citation in the thirteen 
\Western States, .U. S. and Federal Courts. 
Complete Digest to the Set in One or Two Volumes: Price, $10 


For Sale by 


GEO. A. BATESON & CO., Inc., 
Portland, Oregon 














ORDER BLANK 


$00000.0006600560655508h45000 6 50 605540505054 500545E0 TSE SOS EC CK ceeTESeCesebooceosesseeses AG 


Geo. A. Bateson & Co., Inc., 

Commercial Club Bldg., 

Portland, Ore. 
Gentlemen: 

You may send me the PACIFIC CASES ANNOTATED consisting of 
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the interests of a person who is no party to 
Central Law Journal. it, its operation can be eliminated or cur- 


tailed to this extent. 








ST. LOUIS, MO., FEBRUARY 16, 1912. Suppose there were no such business in 
existence as insuring employers, operators 
THE RIGHT OF AN INDEMNITOR TO apP- | Of dangerous machinery or vehicles, physic- 

PEAR BY COUNSEL FOR AN INDEM- | ians or dentists against their negligences, 

NITEE OR DIRECT HIS DEFENSE. gross or ordinary, whereby rights of action 
would accrue to those thereby injured. 
Then suppose an individual, as a favor to 
a friend, but without his knowledge or con- 
sent, and in order to secure his employ- 
ment, obligated himself to indemnify his 
employer for any injury suffered by that 
friend in the course of his employment. 

Possibly it not being discerned, that such 
a contract had any tendency towards 
injury being brought upon the employee, 
and the employment being conditioned up- 
on such promise of indemnity, the promis- 
sor would be held to his promise. 














The legality of an order lately issued by 
the Missouri Superintendent of Insurance, 
prohibiting insurance companies from. in- 
suring physicians, dentists, druggists and 
automobile owners against the results of 
their own negligence is not intended to be 
discussed herein. The proposition, how- 
ever, it suggests, but not necessarily in- 
volves, is intended to be treated. If the 
writing of such insurance is against public 
policy, our proposition would seem to be 
answered, but we purpose to treat it from 


? ‘ uppose, however, that the promise were 
a different standpoint. Suppose, 1 in 


conditioned upon the promissor being al- 
The proposition we have in mind is lowed, before performance could be exact- 
whether, though it may be legal, and even | ed, to compel the employer not only to 
encouraged by public policy, for one to | litigate -the employee’s claim for compensa- 
insure against the consequences of his neg- | tion, but to litigate to whatever extent the 
ligence causing injury to third persons, his | promisor required. 
indemnitor may acquire any right to inter- 
pose his will or wish between such third 
person and the indemnitee. 


Still, we admit, the promissor’s contract 
might be obligatory, as or not its provisions 
were deemed separable, whether this condi- 

We are aware that some courts have | tion were enforceable or not. 

held it error, as appealing to the prejudices 
of the jury, to allow it to be shown, that 
a employer sued by an employee carries 
tmployer’s insurance, but such ruling might 
well be made without this proposition be- 
ing in mind. This is not the proper way 
fo take notice of such a circumstance. It 
might exist as a circumstance in which the 
employee had no interest, and, certainly, it 
ought not to be used, even if an employee 
has any interest in the fact, as a mere means 
of enhancing damages through mere prej- 
dice. 


But, if a singularity of this sort ap- 
peared and the employer were to state to 
a court, that his only reason for inter- 
posing a defense, as would be the truth, was 
to protect another, would not his right to 
resist for that reason be challenged? And 
why should not such a challenge be al- 
lowed ? 

There are cases where others than de- 
fendants are allowed to come in through 
counsel and defend in the name of a de- 
fendant. Thus in actions of ejectment, a 
privy in title, who has given a warranty. 
What we are here concerned about is | This is an action in rem and private obliga- 
Whether, if it affects, in any adverse way, | tion can be no more than an incident of 
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the litigation. And very probably there are 
other cases than where the action is in 
rem, but, if so, personal liability comes 
about in a different way than in intent to 
interpose between others as to liabilities 
that may accrue. 


But the sort of agreement we have in- 
stanced is, that one, seeking merely his 
own interest, proposes at the time he con- 
tracts and solely in his own interest, to 
interject himself, where, as a volunteer he 
would not be heard at all. 


But why, as to the opposing party, does 
he not occupy the position of a mere vol- 
unteer? That party is not estopped by any 
consideration moving from the supposed 
promissor not to object to his appearance, 
as if he were a volunteer. 


Take the other side of the case, and we 
know it is settled law, that there are many 
cases especially those arising ex delicto, 
where rights of action cannot be assigned. 
One has no right to insure an employee 
against accident and compel him to sue in 
order that the insurer may be reimbursed. 

That kind of practice is perhaps more 
readily to be seen as opposed to public pol- 
icy than the stirring up of defenses to 
meritorious claims. But there is no more 
an interjecting oneself in rem inter alios 
actam than in the other. 


But is the doing of such a thing viola- 
tion of mere form or is it a violation of 
right, as to which an objector has not con- 
sented? Certainly it is clear that in con- 
tract, the plaintiff party has a right to in- 
sist upon suing the defendant party, if the 
contract has been breached. And if he has 
that right, he also has a right to demand 
that no one shall contro] defendant in re- 
sistance to plaintiff's lawful demands. De- 
fendant in many systems of procedure must 
swear to defenses as being valuable to him 
in and concerning that for which plaintiff 
is bound to the defendant and in or per- 
taining to the matter between them. 


If he is bound to this, plaintiff has a 
right to exact this as the limit to his right 





Why has not a plaintiff the 
same right in his lawful demands in an 
action in tort? 


of defense. 


Good faith is presumed for both sides 
in every case, but the test of good faith is 
not in the way this shall appear to some- 
one, who is not a party to a case or the 
lawful representative, not the master, of 
that party. 


Furthermore, courts must always oppose 
shams and pretenses. If an indemnitor has 
no lawful right under any circumstances to 
ask to be substituted on the record asa 
party defendant in a damage suit, has he 
any right to use a defendant as a mere fig- 
urehead, when he is the real defendant? 
Would, even, any counsel appear in court 
and say he does not appear for the defend- 
ant, though he absolutely controls the de- 
fendant’s defense for the sole benefit of 
another ? 

It seems to us that any announcentent 
that he appeared solely in the interest of 
another would, upon objection, exclude him 
from being heard. If it would, why may 
not a plaintiff, if he ascertains such to be 
the fact, make it appear to the court upon 
a motion duly brought to the court’s atten 
tion? } 

‘lake, furthermore, the question of ex 
emplary damages. In some jurisdictions 
the wealth and standing of the defendant is 
taken into consideration. It may well be 
seen that, if counsel for the real, and not 
the apparent, defendant has any rights im 
the litigation that any court is bound 
respect, he ought to be allowed to assail 
that standing in evéry way, even to cross 
examining and impeaching that apparent 
defendant. And if he has no rights that a 
court should respect, why let him partic 
pate in the trial at all? See for author 
ities on this subject, 71 Cent. L. J. 39. 

Also it may be asked, why is not the fatt 
of insurance of the kind we are consider 
ing, competent evidence on the question 
an act being done wantonly or willfully, 
and, therefore, whether or not exemplary 
damages should be allowed ? 
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NOTES OF IMPORTANT DECISIONS 





TRUSTS—RIGHT OF ONE OF TWO TRUS- 
TEES TO BIND TRUST ESTATE WHERE 
THE OTHER IS INACTIVE.—The case of 
Katz vy. Miller, 183 N. W. 1091, decided by Su- 
preme Court of Wisconsin, shows there were 
two testamentary trustees, to whom was com- 
mitted full control of certain improved prem- 
ises in a city for the life of one of them. It 
does not appear whether the latter was or not 
the beneficiary in whole or in part of the 
rents, and the facts are discussed without any 
reference to such a fact. This trustee, how- 
ever, was a lady of advanced years and she en- 
trusted the entire management of the property 
to her co-trustee. 





The trustees executed a lease, in which the 
remaindermen joined, for ten years which con- 
tained a covenant against under-leasing with- 
out the written consent of the lessors. It was 
desired to change the building and the lessee 
agreed to do so if he could have the right to 
underlet. This was agreed to by one of the 
trustees, who by acquiescence on the part of 
the other had been the sole active trustee in 
the management of the property. There was 
a large expenditure by the lessee in making the 
necessary changes and_ suitable sub-lessees 
were obtained. This active trustee was suc- 
ceeded by another. This successor received 
rent for some three years knowing that the 
premises were being sublet, when he learned 
of what had transpired. Then he refused to 
receive rent and he and the remaindermen 
notified lessee to quit and brought an action 
for unlawful detainer. 

It seems also, that in this change whereby 
the premises were improved an assignment of 
the lease was agreed to by the former active 
trustee. The assignee of the lease brought an 
action to enjoin the trustees and remainder- 
men from declaring a forfeiture. 

Speaking of the inactive trustee the court 
said: “Her conduct respecting the matter is 
persuasive as tending to show that she did en- 
trust the entire management of the trust and 
the control and handling of the trust property 
to her cotrustee and tends to support his evi- 
dence that she conferred full authority on him 
to act for and represent her in all these re 
8pects. His acts must be held to have had 
her approval and assent and to be binding 
on them as trustees in the transaction between 
them and the plaintiff concerning this lease 
and the occupancy and use of this property.” 

It was further held that the acceptance of 





rent by the successor in the trust was a waiv- 
er of the condition as to forfeiture. 

This case illustrates very forcibly that trus- 
tees invested with control of property are 
treated like owners and subject to the same 
rule of estoppel as one holding legal title and 
entire ownership, and that, though the man- 
agement of an estate contemplates it shall 
be by every trustee, when one is inactive pre- 
sumptive approval suffices as the act of all. 








ENFORCEMENT BY INJUNCTION 
OF THEATRICAL CONTRACTS 
FOR PERSONAL SERVICES. 

A most interesting and novel question 
arose very recently in one of our western 
cities, over the right of a theatrical star 
to break her contract to perform in a cer- 
tain theater, and the attempt of such thea- 
ter to prevent, by injunction, said star from 
appearing at a rival theater. The facts of 
the case under discussion are as follows: 
A weli-known, if not famous, theatrical 
star, known professionally as Blanche Ring, 
signed a contract through a company incor- 
porated under her name, with the Shubert 
Amusement Company of New York, to 
play in its theater, known as the Garrick, 
in the City of St. Louis, for the week com- 
mencing Sunday night, January 14, 1912, 
with a negative covenant therein that said 
Blanche Ring would perform at no other 
theater in the city of St. Louis that week. 
There was nothing in the contract as re- 
gards the price of admission to the per- 
formance. Several weeks before the said 
engagement, the Garrick Theater adver- 
tised that they had reduced the price of 
seats to $1.00 instead of $1.50, the usual 
price of admission. Miss Ring, hereafter 
called the defendant, refused to perform at 
the $1.00 admission scale, and the Shubert 
Amusement Company then informed the 
defendant that she could set any price she 
desired. Instead of doing this, the de- 
fendant contracted with the Century Thea- 
ter, a rival of the Garrick, to appear there 
instead of at the Garrick. The Century 
Theater thereupon inserted advertisements 
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in the various newspapers in the city, over 
the signature of the defendant, to the effect 
that she would not play at the Garrick and 
would positively appear at the Century. 

Thereupon the Shubert Amusement 
Company, hereafter called the plaintiff, 
made application for an injunction to issue 
to restrain the defendant from breaking 
the negative covenants of her contract. 
The defense interposed was that the plain- 
tiff, in reducing the price of admission to 
their attractions, changed the character of 
the theater. The court overruled this de- 
fense on the ground that nothing in the 
contract compelled the plaintiff to fix any 
certain charge for the admission fee to the 
attractions playing in its theater; but the 
court refused to grant the injunction 
prayed for, for the reason that the defend- 
ant had said she positively would not per- 
form in plaintiff's theater, and since the 
court was powerless to make her do so, an 
injunction preventing her from playing at 
the rival theater would be ineffective, would 
close up two theaters instead of one, and 
would throw numerous actors out of em- 
ployment. ‘This decision left the plaintiff 
to its very inadequate remedy at law. 

The writer holds a brief for neither party 
in this case and has neither the intention 
nor the presumption to criticise in any way 
the decision of the court in the matter. The 
purpose of this article being merely to show 
the decisions upon the judicial enforcement 
of the covenants between employees of pe- 
culiar and extraordinary ability, such as 
actors, authors, etc., and their employers, 
that such employee shall not exercise his 
will and talent for any other person, con- 
trary to the terms of his contract. 

The leading case on this subject, and the 
one that started “a myriad of endless pre- 
cedents,” is Lumley v. Wagner, 1 Deg. M. 
& G., p. 604 (1852). In this case, Lord St. 
Leonard granted an injunction to restrain 
the defendant, an operatic singer, from vio- 
lating an agreement not to sing elsewhere 
than at plaintiff's theater. As the basis of 
his decision, the chancellor adopted categor- 
ically the position that the court might in- 





terfere to prevent the violation of the nega- 
tive stipulation, although it could not en- 
force the specific performance of the en- 
tire contract, 

In the course of his argument, the Chan- 
cellor examined at length all previous deci- 
sions bearing on this question, and went to 
the very foundation of the law. In this 
case it was suggested, just as in the case 
under discussion, that Mlle. Julia \Wagner, 
the defendant, had said she would not play 
at the plaintiff's theater, and therefore an 
injunction preventing her from playing at 
another theater would be mischievous, in 
that since the court had no power to com- 
pel her to perform at plaintiff's theater, an 
injunction preventing her from playing at 
another would serve no purpose. In an- 
swer to this argument, the Chancellor said: 

“Tt is true | have no means to compel 
her to sing for the plaintiff, but she has 
no cause to complain if I compel her to 
abstain from an act 
which she has bound herself not to do, 
and thus by granting this injunction I will 
give her the opportunity to perform her 
original engagement.” 


the commission of 


Whereupon the injunction was granted. 
(Page 619 of opinion). 

The writer has been unable to find any 
decision in England or America denying 
the doctrine expressed above in Lumley v. 
Wagner, to be the established law of the 
land on this question. 

Pomeroy on Specific Performance, page 
31, says: 

“When one person agrees to render per- 
sonal services to another which require a 
presupposed and special knowledge, skill 
and ability in the employe, so that in casé 
of a default the same services could not 
easily be obtained from others, although 
the affirmative specific performance of the 
contract is beyond the power of the court, 
its performance will be negatively em 
forced by enjoining its breach. The dam 
ages for breach of such contract cannot be 
estimated with any certainty, and the em 
ployer cannot by means of any damages 
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—— 
purchase the same service in the labor mar- 
ket.” 

And in his treatise on Equity Jurispru- 
dence, the same author, at section 1843, 




















says: 
“\WWhere a contract stipulates for special, 
gnigue or extraordinary personal services 











or for such services to be rendered by a 








party having special, unique and extraor- 
dinary qualifications, the remedy at law for 
damages for its breach might be held in- 











adequate since no amount of money recov- 
ered by plaintiff may enable him to obtain 
the same kind of services or acts elsewhere 
or by employing any other persons.” 




















In Duff v. Russell, 14 N. Y. Supp. 164, 
afirmed 133 N. Y. 678, the facts were very 
similar to the case under discussion. Here 
the defendant, a well-known opera singer, 

















broke her contract with the plaintiff to sing 
in his theater, on the ground that plaintiff 








had refused to substitute a more healthful 
wstume instead of the tights in which she 
had hitherto appeared, and to which she ob- 











jected to wear on the ground of danger to 
her health. 





The conclusion arrived at by 





the court after an examination of all the 
facts was that the plaintiff had not so un- 
reasonably insisted upon his rights under 
the contract, to the detriment of the de- 
fendant’s health, as to justify her in equity 


















aid good conscience in breaking off her 
tigagement. 

In Daly v. Smith, 49 How. Pr., the de- 
fendant, who had agreed to act on the stage 
of the plaintiff's theater during three sea- 







ons, and without the plaintiff’s consent 
would not act at any other theater in the 
tity of New York during the period cover- 
td by the contract, was enjoined from play- 
ing at another New York theater during 
this time. 








The decision was put on the 





sound that, under the circumstances, there 





Was no adequate remedy at law where at- 
ttactive public performers suddenly desert 
their employers in the middle of the sea- 
%m, since they increase the rivalry against 
tim by joining other establishments. This 
‘8 was relied upon in McCall v. Brahan, 
6 Fed. Rep. 37. Here the defendant, 











known professionally as Lillian Russell, 
attempted the same action which was taken 
by Miss Ring. Upon an application for an 
injunction to prevent this, the court said: 

“Contracts for the services of artists of 
special merit are personal and peculiar and 
when they contain negative covenants which 
are essential parts of the agreement as in 
this case, that the artists will not perform 
elsewhere, and that the damages in case of 
violation are incapable of definite measure- 
ment, then they are such as ought to be 
observed in good faith and specially en- 
forced in equity. 

“That a singer of reputation may be en- 
joined from violating his contract with an 
operatic manager by singing under another 
employer during the period covered by his 
contract, where the affidavits in support of 
the motion allege that the defendant intends 
to join a rival organization, was held in 
Pratt v. Montigriffo, 10 N. Y. Supp. 903.” 

In Singer Sewing Machine.Company v. 
Union Buttonhole Company, Fed. Case 
12,904, Judge Lewell says: 

“Tf the case is one in which the negative 
remedy of injunction will do substantial 
justice between the parties by obliging the 
defendant to either carry out his contract 
or lose all benefit of the breach and the 
remedy at law is inadequate, the court will 
interfere to restrain conduct which is con- 
trary to the contract, although it may be 
unable to enforce a specific performance of 
a 

A very late case upon the subject, de- 
cided March 29, 1909, in the United States 
Circuit Court, Southern District of New 
York, is Keith v. Annette Kellerman, 169 
Fed. R. 196. Here the defendant, an acro- 
batic performer, whose performances in 
diving and swimming were unique and who 
could not be replaced, contracted to per- 
form for plaintiff at such places as he 
should designate during a stipulated time, 
and agreed not to present any act or spec- 
ialty in any place other than those desig- 
nated by plaintiff, without his consent, dur- 
ing the term of the contract. It was held 





in the application for an injunction to pre- 
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vent defendant from breaking this contract 
that “defendant having refused to continue 
to perform, having made a new contract 
with plaintiff’s principal competitor, plain- 
tiff was entitled to an injunction restrain- 
ing the defendant from performing for any 
one other than plaintiff during the term of 
the contract.” 

A resume of all the decisions shows that 
it is indisputable that when theatrical man- 
agers with large capital invested in their 
business make contracts with performers of 
attractive talents and peculiar and extraor- 
ability and on such contracts 
to carry on the business of their theaters, 
and are suddenly deserted by the perform- 
the re- 


dinary rely 


ers in the middle of their season, 
sult to cases at law for damages must fail 
to afford adequate compensation. It is not 
only that the manager is deprived of his 
means of carrying on his business, but that 
his performers by carrying their services to 
others deprive him of the fruits of his dili- 
gence and enterprise and increase the riv- 
alry against him, and thus cause his irrep- 
arable injury. It is as much his right if 
he have a contract to that effect that no 
other establishment shall have the services 
of his performers as that he shall have them 
himself. There is no hardship to the actors 
in preventing the breach of the negative 
part of their contract, man has 
the right to expect to be held to his agree- 
ment when it was entered into without 
fraud, and he receives the consideration he 
demands and his contract entitles him to. 
Sipney W. Soromon. 


for every 


St. Louis, Mo. 








LARCENY BY FINDING—A REVIEW 
. OF ENGLISH DECISIONS 

It was at one time considered that goods 
which have been lost by the owner could 
not form the subject-matter of a charge of 
larceny against a finder thereof. “One 
who finds such goods as I have lost, and 
converts them to his own use, animo fur- 
andi, is no felon” (1 Hawk P. C. 142). The 
generality of this rule has, however, long 





since been modified, and at the present date 
charges of larceny “by finding” are by m 
means uncommon. The authority which 
is generally referred to on the subject js 
the case of R. v. Thurborn (1849), 18 L.] 
M. C. 140, in which Parke, B., after dis 
cussing the earlier cases and statements jn 
the text books, deduced therefrom the fo. 
lowing rule; “If a man find goods that hay 
been actually lost, or are reasonably sup. 
posed by him to have been lost, and a 
propriate them with intent to take the entix 
dominion over them, really believing when 
he takes them that the owner cannot bk 
found, it is not larceny. But if he take 
them with the like intent, though lost, « 
reasonably supposed to be lost, but ree 
sonably supposing that the owner can kh 
found, it is larceny.” It should be said that 
the case of R. v. Thurborn (supra), or a 
any rate some of the reasons for the deci 
sion have been questioned; but it appears 
to have been ever since treated as a bind 
ing authority. See, e. g., R. v. Christopher 
(1859), 28 L. J. M. C. 35; R. v. Moor 
(infra) ; R. v. Preston (infra) ; R. v. Glyde 
(infra) ; and as recently as last year the 
passage from the judgment of Parke, B, 
given above was quoted by the Lord Chief 
Justice, in the Court of Criminal Appedl; 
(See R. v. Mortimer (1908), 72 J. P. 349). 
We propose, therefore, to take the’ rule 
there laid down as the starting point of 
our investigation, and to see how it ha 
been applied in other cases. At the outst 
it may be as well to somewhat clear the 
ground by referring to the question 
“abandonment” of property, which migit 
otherwise create some confusion. If tht 
owner of a chattel has, in fact, abandoned 
his right to it, it seems clear that a perso 
who picks it up cannot be convicted af 
larceny, unless under the circumstances af 
the abandonment the property in the chattel 
passed automatically to someone else, and 
can be laid accordingly in the charge. Fo 
instance, if a golfer at the end of a gait 
throws away his ball as worthless, it would 
be impossible to convict a person of steal 
ing the ball, describing it as the property 
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of the original owner, though, as we shall 
see presently, it may be that the property 
could be laid in the golf club owning the 
links, Again, it is necessary to go a step 
‘yrther, for if a person appropriates goods 
which (though not in fact abandoned) he 
honestly believes to have been abandoned, 
he cannot be convicted of theft, for he acts 
without the necessary criminal intent. Thus, 
ifa man finds on golf links a lost golf ball, 
or finds below high water mark a lump of 
coal dropped presumably from a barge, and 
honestly believes that it has been thrown 
away or abandoned as not worth the trouble 
of recovering, he does not commit larceny 
by appropriating it; but it would seem that 
it is otherwise if he has reason to know 
that the golf club claim and search for all 
lost balls, or that the barge owners or rivet 
bed owners periodically dredge for or col- 
lect lost coal; (See, e. g., p. 4, ante). Of 
course, in one sense it may be said that, 
however valueless an article may be, the 
owner who drops it seldom, if ever, really 
abandons it, even though he ceases to look 
for it. If he drops an apple on a footpath, 
he will probably not go back, though he 
may intend to pick it up should he happen 
to return the same way. Where, however, 
an article is found which is of no value, or 
of very little value, it is recognized that 
the finder is, prima facie, justified in assum- 
ing that the owner will not take the trouble 
to come forward and assert his right, and 
may, therefore, treat it as abandoned. In 
other words, value appears to be the test. 
The finder of an apple by the roadside may 
safely eat it (R. v. Peters, [1843], 1 C. & 
K. 245), but if he finds a purse of gold or 
diamond ornament, he cannot fairly assume 
that it has been abandoned (see R. v. 
Glyde; [1868], L. R. 1 ¢. C. R. 139; R. v. 
Peters, supra. It may be noted, however, 
that aman who “makes away” with danger- 
ous goods in wri to put them out of 
harm’s way, e. g., buries diseased animals, 
does not alg his property in them so as 
to justify a stranger in appropriating them, 
for the owner’s intention was not to aban- 
don them to anyone who liked to have 


- 





them, but to prevent anyone from owning 
them (R. v. Edwards [1877], 41 J. P. 212; 
13 Cox C. C. 384). 

We now come to the case of finding 
property uncomplicated by any suggestion 
that such property has, in fact, been aban- 
doned, or could reasonably be supposed to 
have been abandoned, ‘The first question is, 
has the property been or might the 
finder reasonably suppose it to have been 
“lost,” in the sense that the owner did not 
know where to find it, or has it been merely 
mislaid or temporarily deposited out of the 
owner’s sight? It is only where property 
has been “lost,” or is reasonably supposed 
to be lost, that the defence of “finding” 
can apply. Assuming this to be the case, 
the next question is whether the finder 
knew, or had the means of knowing, who 
the owner was, at the time when he took 
possession of the lost property. Assuming 
the answer to this question to be in the 
affirmative, then he is guilty of larceny, if, 
but only if, he at that time intended to ap- 
propriate the property as his own. If his 
original intention was innocent, i. e., mere- 
ly to hold the property until he met the 
owner, a subsequent change of purpose will 
not make him guilty. On the other hand, 
if originally he honestly believes that the 
owner cannot be found, and resolves to 
appropriate the goods, he is not guilty, even 
if he subsequently discovers the real owner, 
and yet retains the goods. 

We may now take these questions in 
order; and first, when is property lost, or 
when may it reasonably be supposed to be 
lost? In R. v. West (1854), 24 L. J. M. 
C. 4, a purchaser left his purse on the pris- 
oner’s market stall. The prisoner found 
it, not knowing at the time to whom it be- 
longed, and appropriated it, and, on the 
purchaser returning and making inquiries, 
denied all knowledge of it. The prisoner 
was held to be properly convicted, for there 
was no reasonable ground to suppose that 
the purse was “lost” property. “There is 
a clear distinction between property put 
down and left, as this purse was, and prop- 
erty lost.” (See, too, R. v. Moore (1861), 
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25 J. P. 132; 1 L. & C. 1, a case of a bank 
note dropped in a shop). In such cases 
it may be presumed that the owner has 
some idea where to look for his property, 
even if it is temporarily lost, as, for in- 
stance, “if a horse is found feeding on an 
open common, or on the side of a public 
road.” (See R. v. Thurborn, supra). A 
fortiori, a man must not treat property as 
lost if it is found concealed in such a way 
as to suggest that the owner intends to 
return for it, e. g., if a watch is found ap- 
parently hidden in a haystack (R. v. Thur- 
born, supra), or, we would suggest, a gun 
in a stook of corn-sheaves, 


If luggage is left in a railway carriage, 
or on the premises of a railway company, 
a porter cannot be heard to say that it is 
“lost” property in the sense we are consid- 
ering, for the owner knows where to look 
for it, viz., at the office to which it is the 
porter’s duty to take it (R. v. Pierce [1852], 
6 Cox C. C. 117). The same principle 
would apply to luggage left on a hackney 
carriage in London. There is in general a 
presumption that a chattel found on private 
land belongs to the owner (or occupier) 
South Staffs Water Company v. Sharman, 
(1896) 2 Q. B. 44, but a person may well 
lose articles on his own land; therefore, 
the fact that an article is found on private 
land appears to be not sufficient reason in 
itself for holding that it cannot be lost 
property. It would seem that it must -de- 
pend upon all the circumstances. At any 
rate where a canal company had dried their 
canal, and were cleaning it, a man was 
convicted of stealing a piece of iron lying 
in the bed. No doubt the company meant 
to save any article found, but they were 
probably quite unaware of the existence of 
this piece of iron (R. v. Rowe [1859], Bell 
C. C. 93). If it be held that the property 
in question is lost property, in the sense 
that the owner does not know where to 
look for it, then the further question arises 
whether the taker, when he took possession 
of it, really believed that the owner could 
not be found. For this purpose he does 





not také possession of it when he merely 
picks it up to examine it (R. v. Thurborn, 
supra), but apparently when he has exam 
ined it, as an honest man ought to do. The 
question, therefore, is whether at that time 
he knew or had the means of knowing who 
the owner was (R. v. Preston [1852], a1 
L. J. M. C. 41). In some cases the actual 
article may be familiar to the finder as the 
property of someone known to him; even if 
it be not, it, or its contents, may containa 
clue to the owner, as, for instance, ad- 
dressed letters in the bag in R. v. Mortimer, 
supra. A coin found on a highway gives 
no clue as to its owner (R. v. Glyde, 
supra); but apparently the owner of a 
cheque cannot be treated as unknown, for 
it will have upon it the names of both payee 
and drawer, and of the latter’s bank (cf. 
R. v. Thurborn, supra). In the case ofa 
banknote (with no name endorsed upon it), 
it would seem that the name of the bank 
and the number of the note cannot be re- 
garded as giving sufficient means of knowl- 
edge. Cf, R. v. Thurborn, supra; and R. 
v. Dixon (1855), 25 L. J. M. C. 39, where 
Jervis, C. J., said; “The jury find that... 
the prisoner did not know the owner, but 
that it was probable that he could have 
traced him. The prisoner was not bound 
to do that.” “It is not sufficient that the 
finder may think that by taking pains the 
owner may be found; there must be the 
immediate means of finding him,” (R.¥. 
Christopher, supra, per Hill, J.) If there 
be an indorsement on the note the position 
might be different, at any rate, if the mr 
dorsed name was one familiar to the finder. 
(R. v. Preston, supra). 

Again, if a cabman find a parcel in his 
cab, after he has driven a passenger from 
some house, and set him down, he knows 
where to look for the owner (Lamb’s cast 
[1694], 2 East P. C. 664), and, indeed, 
such a parcel is not really “lost” property 
(see supra).. In some cases the place whete 
property is found may give sufficient clue 
to the owner, e. g., if it be found ina dwell 
ing-house, for presumably it belongs to the 
occupier thereof (R. v. Kerr [1837], 8C& 
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ely has bought a piece of furniture (but not | [1863], 32 L. J. M. C. 35).—Justice of 
mn, its contents) finds an article within it (cf. | the Peace. 
-_ Merry v. Green [1841], 7 M. & W. 623). 
he That there is no larceny where the finder 
= has not, at the time of finding the chattel, ° 
vho any means of knowing the owner, and ap- | MECHANICS’ LIENS—CONSTRUCTION OF 
21 propriates it, even though subsequently the STATUTES. 
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, supra; and it does not matter whether he Supreme Court of Michigan, Dec. 8, 1911. 
ms actually converts it to his own use before ; 

at- or after such discovery, ibid. 133 N. W. 528. 
nee It is also clear that there can be no lar- 
ives ro “ ‘ ee. A strict construction of statutes conferring 
, ceny 1 the original taking is innocent, and a mechanic’s lien should be made to determine 
yde, the intention to permanently appropriate is whether a lien attaches, though after one has 
fa 7 attached a liberal construction should be given. 


formed subsequently. (See R. v. Thurborn, 
for supra, and R. v. Matthews [1873], 37 J. P. MOORE, J.: This case has been in this 
sr Glas court before, and is reported in 160 Mich. 565, 
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5 ing two heifers straying, put them into his be necessary to an understanding of the ques- 
of a own field, not then intending (as the jury | tions now presented. After the case was here, 
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bank changed his mind). But, of course, an in- | Mr. McConn was made defendant. The de- 
> Te. fendant Kline demurred to the bill of com- 


tention to appropriate evidenced by actual 
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sition court is res adjudicata on all questions raised 


trespass (the sheep not being lost), and by such pleadings”—citing many cases. We 


1e if such trespass became felonious when he | think the contention is fully met by the fol- 
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also, Le Roy v. Collins, 165 Mich. 380, 130 N. 
W. 635. 

(2, 3) The notice of the claim of lien was 
served upon Mrs. Kline April 30, 1908. It is 
stated therein: “The furnishing of such ma- 
terials was begun on or about the 26th day of 
October, A. D. 1905, and the last of such ma- 
terials were furnished on or about the 3d day 
of March, A. D. 1906.” The amended bill of 
complaint states: “Your orator further shows 
that in pursuance of said agreement materials 
were furnished and delivered upon said prem- 
ises. That the first of such materials were 
furnished on or about the 26th day of October, 
A. D. 1905, and the last of such materials were 
furnished on or about the 3d day of March, 
A. D. 1906. Your orator further shows that 
upon the 30th day of April, A. D. 1906, it caus- 
ed a notice of the fact that it was furnishing 
materials to George W. McConn for building, 
improving, altering, erecting, and ornamenting 
the house being erected upon the property 
herein described, to be served upon the said 
Belle E. Kline and her husband, Lawrence A. 
Kline.” 

The solicitor for Mrs. Kline insists that 
there is a failure in the notice of lien to com- 
ply with sections 10,714, Comp, Laws, as to the 
time of furnishing the material and as to the 
date when the furnishing of material was be- 
gun and the date when the last of such ma- 
terials was furnished. In reply to this claim, 
the solicitors for complainant say (we quote 
from the brief): “The courts at one time 
were inclined to hold that attachments for 
mechanic liens. were in derogation of the 
common law, and their provisions should 
therefore be construed strictly against those 
who sought to avail themselves of their bene 
fits; but the better doctrine now is that these 
statutes are highly remedial in their nature 
and should receive a liberal construction, The 
theory and object of the lien law is to afford 
an opportunity for collecting for lumber, la- 
bor, or materials furnished in good faith in 
the construction of a building, and, while the 
proceedings are statutory, the courts general- 
ly do not place such a construction upon the 
law as to defeat an honest claim, if tne parties 
have in good faith endeavoreu to follow the 
statute and where no third party’s right inter- 
vene’—citing cases. 

We do not find any warrant for this view 
of the law in the opinions of this court. In 
Smalley v. Terra Cotta Co., 113 Mich. 141, 71 
N. W. 466, it was said: “It may be difficult 
to harmonize all of the language in these de- 
cisions. It seems to me, however, that the 
rule is correctly stated in 2 Jones, Liens, § 





1554, where it is said: ‘The rule of construc 
tion applicable to questions arising under 
these liens may be strict at one stage of the 
proceedings, and liberal at another. Mechan- 
ics’ liens are in derogation of the common 
law, depending for their existence wholly up 
on statutes, and therefore, upon the question 
whether a lien attaches at all, a strict con- 
struction is proper.’ Section 1556 of the same 
author reads: ‘But, after the lien has once 
attached, a liberal construction should be put 
upon the statute, for the purpose of fulfilling 
its objects. The statute is highly remedial 
in its nature, and should receive a practical 
and reasonable construction to effect its ob- 
jects.’” We do not understand this court has 
departed from the above view of the law. 

This brings us back to the question of 
whether the statute requiring a statement of 
the time of furnishing the material, and of 
the dates when the furnishing of the mate 
rials commenced and ended, has been met. 
It will be remembered that notice of the claim 
of lien was served upon Mrs. Kline April 30th, 
58 days after the 3d of March. The complain- 
ant was dealing with the contractor, McConn. 
The statement in the claim of lien is that “the 
last of such materials were furnished on or 
about the 3d day of March, A. D. 1906.” 

In volume 6, Words and Phrases, 4966, the 
following occurs: “The phrase ‘on or about’ a 
certain day is not a sufficiently definite de 
scription as to time and place of the occur 
rence of an accident to constitute a compll- 
ance with Laws 1889, c. 440, providing that no 
action shall be maintained against a village 
unless the claim shall have been presented 
and notice of the time and place at which the 
injuriés were received filed with the village 
clerk. Lee v. Village of Greenwich, 48 App. 
Div. 391, 63 N. Y. Supp. 160, 161. ‘On or about,’ 
as used in a finding that a building on which 
a mechanic’s lien was claimed was complet 
ed on or about a certain date, is a relative 
term, and the filing of the notice of a mechal- 
ic’s lien being required to be made within 4 
certain number of days after the completion 
of the building, it is uncertain and indefinite. 
‘On or about’ is sufficiently definite in certain 
connections; but, in cases of this kind, where 
the right of a person depends upon his doing 
a particular thing within a definite number of 
days after a certain event, it is necessary for 
him to allege and prove that the acts were 
performed within the time required by law. 
Cohn v. Wright, 89 Cal. 86, 26 Pac. 643.” 

In the iien case of Cohn v. Wright, 89 Cal. 
86, 26 Pac. 648, occurs the following lar 
guage: “‘On or about’ the 22d day of No 
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eer, 1889, is too indefinite and enaestitih, 
‘On or about’ is a relative term. It is suffi- 
ciently definite in certain connections; but in 
cases of this kind, where the right of a person 
depends upon a person doing a particular thing 
within a definite number of days after a cer- 
tain event, it is necessary for him to allege 
and prove that the acts were performed with- 
jin the time required by law. An allegation 
that the plaintiff had filed his notice of lien 
‘on or about’ a certain day would not be good, 
and a finding on these words is equally in- 
sufficient.” 

In Armstrong v. Chisholm et al., 100 App. 
Div. 440, 91 N. Y. Supp. 693, it is said: “A 
notice of lien must be sufficient in and of it- 
self without reference to extrinsic proof to 
supplement deficiencies in it.” 

In Wolf Co. v. Penn. Ry. Co., 29 Pa. Super. 
Ct. 439, a statute quite like the Michigan 
statute was involved. The claim of lien stat- 
ed: “The last materials therefor were deliv- 
ered on or about July 30, 1903.” The court 
said in dismissing the lien, among other 
things: ‘It is important in determining the 
rights of the parties under mechanic’s liens 
that the date of the last item of a claim shall 
be definitely fixed. The statute expressly re- 
quires that the claimant shall, under the sanc- 
tity of an oath, inform the owner of that date. 
A notice which without satis:actory explana- 
tion leaves that date uncertain, fails to meet 
the statutory requirements.” 

In May et al. v. Brick Co. (Supreme Court 
of Ill.) 180 Ill. 540, 54 N. E. 640, in constru- 
ing a lien law like ours, it was said: “That 
this lien, like all others of the same charac- 
ter, should be fairly enforced when the party 
brings himself within the provisions of the 
statute, but it should not be extended to cases 
falling within the reason, but not provided for 
by the language of the statute. The provision 
in section 4, supra, that the statement requir- 
ed by the section shall set forth ‘the times 
when such materials were furnished or labor 
performed,’ * * * is material and impera- 
tive.” 





In 1 Jones, Liens, § 105, it reads: “The: 


courts cannot extend the statute to meet cases 


for which the statute itself does not provide, 


though these cases may be of equal merit with 
those provided for.” 

We have examined the cases cited by coun- 
sel, of Smalley v. Terra Cotta Co., 113 Mich. 
141, 71 N. W. 466, and Union Trust Co. v. 
Casserly, 127 Mich. 183, 86 N. W. 545, and 
think they do not aid claim ot counsel for com- 
Dlainant. As the claim of lien in the case at 
bar was not filed until the 30th day of April 








—58 days after March | ‘3d—the exact ‘@ete 
when the last of the material was furnished 
becomes a material fact. “On or about March 
3d” is too indefinite and uncertain. “It is a 
relative term.” It is impossible for anyone to 
ascertain from the claim of lien itself, whether 
complainant has a legal and valid claim of 
lien, and one which should be settled in order 
to avoid costs and troubles of litigation. 
Neither could this material fact be determin- 
ed from the bill of complaint. The claim of 
lien and bill of complaint are both sworn to, 
and yet it is impossible to tell from either of 
them that the claim of lien was filed within 
60 days after the furnishing of the last of the 
material, and the defendaatt, not knowing any- 
thing about it, could only decide after hearing 
the proofs upon the trial. 


The defendant ought not to be put in this 
position, as the facts were within the knowl- 
edge of the complainant, and it ought not to 
have been difficult for him to have complied 
with the requirements of the statute. Not 
having done so, he cannot invoke the aid of 
the statute. A compliance was essential be- 
fore the lien attached. See Lindsay v. Huth, 
74 Mich. 713, 42 N. W. 358; Gibbs v. Nanch- 
ette, 90 Mich. 661, 51 N. W. 691; Smalley v. 
Terra Cotta Co., 113 Mich. 141, 71 N. W. 466; 
Hall v. Erkfitz, 125 Mich. 335, 84 N. W. 310; 
Lacy v. Piatt Power & Heat Co., 157 Mich. 
544, 122 N. W. 112, 133 Am. St. Rep. 360; Shel- 
don, Kamm & Co. v. Bremer, 132 N. W. 117. 

The decree is affirmed with costs. 


Note.—Strict Construction of Mechanics’ Lien 
Statutes—The principal case is one where the 
rule of construction applied was reasonably neces- 
sary to be stated, but many cases invoke it when 
the positiveness of statutory terms and total fail- 
ure to. comply therewith called for no expres- 
sion on this subject. Therefore these cases are 
not much authority. But there was a compliance 
in the principal case that should have satisfied 
had not the rule of strict construction been ap- 
plied. We instance a few prior Michigan cases, 
and others to illustrate these preliminary re- 
marks and then some cases, where it was neces- 
sary to apply the liberal rule to save claims of 
lien. 

The rule of construction as to every pure stat- 
utory right has prevailed in the court deciding 
the principal case with reference to the Mechan- 
ics’ Lien law consistently from its announcement 
in Wagar v. Briscoe, 38 Mich. 587. There it was 
said that: “Parties asserting liens or title rest- 
ing upon them must bring themselves and their 
titles plainly and distinctly within these (stat- 
utory) terms and affirmatively make out that a 
lien was orignally effected regularly and there- 
after kept up, and that every essential statutory 
step either in the creation, continuance or en- 
forcement of the lien has been duly taken.” The 
principal case seems, though, now to abate some- 
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what from this announcement as regards “en- 
forcement”; otherwise it is not clear what is 
meant. Sterner v. Haas, 108 Mich. 488, an- 
nounces that: “The lien law is in derogation 
of the common law and all rights under it are 
statutory and cannot be extended beyond the 
provisions of the statute.” See also Hall v. Eck- 
fitz, 125 Mich. 332, 84 N. W. 310, which merely 
considers the question whether proper steps were 
taken to acquire a lien. 

In Schively v. Radell, 227 Pa. 434, 76 Atl. 200. 
the strict construction rule held by the principal 
case was announced in denying right to a lien 
filed against two structures by a sub-contractor, 
but it is well argued why the terms of the statute 
in such a case should not be extended. The 
court said: “Here, the owner had provided for 
the erection of the two structures by separate 
and distinct contracts; and it was the duty of 
the sub-contractor to know, and he did know, the 
relation between the owner and the contractor 
and under what contracts the buildings were 
being erected, and he should have dealt with 
the contractor in the light of this informa- 
tion.” 

A Rhede Island case, McParlin vy. Thompson, 
79 Atl. 681, invokes the same rule in holding 
there was no lien where a sub-contractor began 
his proceeding more than six months after his 
lien accrued, when the statute was so positive 
in its terms on this subject as to leave no room 
for construction. 

In James B. Lambie Co. v. Bigelow, 34 App. 
D. C. 49, the court relied on Davis y. Alford, 
o4 U. S. 549, which was also cited in Springer 
Land Assn. v. Ford, infra, and shows merely an 
instance of no serious attempt at compliance with 
the requirements of the lien statute, and what 
the case says as to strict construction was not 
called for by any exigency in the case before 
the court. 

The next cited case should be deemed a notable 
case on the side of liberal construction. 

In Springer Land Association v. Ford, 168 U. 
S. §13. 42 L. Ed. 562, Fuller, C. J.. says: “Al- 
though mechanics’ liens are the creation of stat- 
ute. the legislation, being remedial, should be so 
construed as to effectuate its object. Davis v. 
Alford, 94 U. S. 545; Mining Co. vy. Cullins, 
104 US. 176.” The question principally con- 
sidered in this case, were whether a lien was 
given for construction of an irrigatng ditch on 
a strip of land actually occupied or on the land 
it was designed to benefit and whether there was 
sufficient description of such latter land, and 
whether the claim for lien was sufficiently spe- 
cific as to amount of work done. The New Mex- 
ico statute under consideration required the 
filing of “a claim containing a statement of his 
demands, after deducting all just credit and off- 
set.” The court said: “This statute did not 
require, as many statutes do, ‘a just and true 
account’ or ‘a full and true account’ of the de- 
tails of the transaction. * * * In our judgment, 
Ford's statement of his demands, with the copy 
of the contract and specifications annexed, was 
a reasonable and adequate compliance with the 
statute.” In other words, it would seem, that 
what was sufficient for the owner to be in- 
formed about in the making of a claim would, 
because of the statute being remedial, be sufficient 
for any conflicting lien claimants, where the 
record would put them on fair inquiry. The 








New Mexico statute provides a lien upon “the 
land upon which any building, improvement or 
structure is constructed, together with a conveni- 
ent space about the same, or so much as may be 
required for the convenient use and occupation 
thereof.” None of this language about “con- 
venient space” and “convenient use and occupa- 
tion” weuld seem at all to apply to an irrigat- 
ing ditch. A dwelling or a barn on a farm 
would materially enhance the value of other land 
than such as is within convenient space and con- 
venient use and occupation, but those benefits 
would seem not to make the general farm lien- 
able. But the court seems to consider all the 
lands which an irrigating ditch is designed to 
benefit as “convenient space about the same” or 
that such a ditch occupied, in a beneficial sense, 
all the land for the use of which it was de- 
signed. This is certainly a liberal construction 
of a lien law as remedial legislation and an 
entirely just construction too. But such a con- 
struction is far from being found in the strict 
terms of the statute. As to description, the 
opinion says: “The claim of lien after describing 
the ditch, its accessories and right of way and 
the 22,000 acres added, ‘all of which ditch, lat- 
erals and reservoirs and lands as aforesaid are 
platted and laid out on the plan hereto attached 
and made a part of this claim of lien.” The 
court said all doubts about description were 
made certain by the plat, and the testimony 
showed that all the lands in the plat were appur- 
tenant to the ditch and under it and to be irri- 
gated thereby. The court said “the description 
was not void for uncertainty.” Strict construc- 
tion might defeat it as void for lack of certainty. 


In Sash and Door Works v. Slade, 137 Mo. 
App. 20, 118 S. W. 1196, Kansas City Court of 
Appeals sustained the sufficiency of a lien notice 
which was served on the owner under the name 
of “James D. James” when his name was “John 
D. James.” The lien statute required the lien 
statement to contain “the name of the owner or 
contractor or both, if known to the person filing 
the lien.” The court, after announcing that the 
rule of strict construction did not apply to such 
a statute and “defendant owner was not misled 
and no rights of third persons have intervened, 
a liberal construction of the statute prompts us 
to hold that the right to enforce the lien was un- 
affected by the mistake.” There are then cited 
a large number of Missouri cases and cases from 
other states. 

In Joplin Supply Co. v. West, 130 S. W. 156, 
Springfield (Mo.), Court of Appeals, this prin- 
ciple of construction was enforced so as to 
give a lien upon personal property such as ma- 
chinery put upon land for mining purposes, the 
history of the legislation being gone into for 
construing statutory terms, which otherwise 
would not appear to embrace such property. 

In St. Louis Court of Appeals the same prin- 
ciple of construction saved an account which did 
not include dates for each item, but only for 
the first and last items, whereby it appeared 
when the furnishing of material began and end- 
ed. Powers & Boyd C. & R. Co. v. Meier, 123 
S. W. 490. Former decision by Missouri Su- 
preme Court was referred to as holding an ac 
count sufficiently specific when it shows the sup- 
ply of materials between named dates, the last 
date bringing the time of filing the lien notice 
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within the statutory period. Mitchell Planing 
Mill Co. v. Allison, 138 Mo. 50, 40 S. W. 118, 60 
Am. St. Rep. 544. As reason for construing a 
mechanics’ lien law liberally, the St. Louis Court 
of Appeals said. in the Meier case, supra: “The 
mechanics’ lien law was enacted by practical men 
for the use of plain, practical, every-day men. 
Other courts for many years past have repeated 
time and again that they are to be construed in a 
practical way and in a liberal spirit, so as to 
give effect to the manifest intention of the law- 
makers in enacting them.” The description of 
the property, though faulty in some respects, 
was held good enough to fairly identify the 
property and no one could have been misled. As 
on the side of liberal construction and as illus- 
trating that nevertheless positive requirements, 
leaving no room for any sort of construction, 
must be met, see Nanz vy. Cumberland Gap 
Park Co., 103 Tenn. 299, 52 S. W. 999, 47 L. R. 
\. 273, 76 Am. St. Rep. 650. For cases requir- 
ing merely substantial, and not literal, compli- 
ance, where no one is misled, see Elwell v. Mor- 
row, 28 Utah 278, 78 Pac. 605; Hoover, Owens 
& Rentschler Co. v. John Featherstone’s Sons, 
111 F. 81, 49 C. C. A. 229; Watts v. Sweeney, 127 
Ind. 116, 26 N. E. 680, 22 Am. St. Rep. 615. 








BOOK REVIEWS. 


WEHBERC’S CAPTURE IN WAR ON LAND 
AND SEA. 

This is an English translation of the German 
work of the author, “Das Beuterecht im Land 
und Seekriege.” The translation was made by 
Hon. John M. Robertson, M. P., whose intro- 
duction contains a severe criticism of Eng- 
land’s refusal to agree with the other naval 
powers to give up booty right at sea. Mr. 
Wehberg’s book is a strong argument for the 
relinguishment of the right to rob non-com- 
batants among the enemy's commerce either on 
land or sea, 

Sir Edward Grey recently avowed that 
unless the growth of the burden of uni- 
versal militarism can be arrested, civilization 
must break down under the strain. Dr. Weh- 
berg offers one very practical suggestion to 
remove the strain. If, in the future, an enemy’s 
commerce, either on land or sea, can go on aS 
uninterrupted when war may be in progress 
as before, not only the extreme cruelty of ‘war 
upon non-combatants would pass away, but the 
increase of naval armaments, which is becom- 
ing such a crushing burden upon the people 
and which is justified mainly by the need of 
defending the commerce of the nation on the 
high seas, would immediately stop and reduc- 
tion in the present armament, as Mr. Robertson 
Suggests in his preface, could be the subject of 
future negotiation. 

Such practical suggestions as those of Dr. 
Wehberg worked out, too, from precedent and 
with scientific accuracy in view of all the prac- 
tical facts that enter into the calculation, will 
do more for peace than a thousand peace con- 
ferences shouting generalizations about peace. 

All nations want peace, but wish it only 
When it comes with honor and with some as- 





surance that it will not vanish as a dream 
before the very next outburst of national tem- 
per. Surely it will not come by the mere 
preaching of peace, when there is no peace 
and, when the natures of men have not 
yet been changed to that of millennial times 
when “they shall beat their swords into plow- 
shares and their spears into pruning Wooks; 
and when nation shall not lift up sword against 
nation, neither shall they learn war any more.” 
But in these times of individual and national 
imperfection, suggestions for a practical ad- 
vance toward even an unattainable ideal are 
welcomed by the race of men and such a wel- 
come, we are sure, await Mr. Wehberg’s little 
book 

Printed in one volume of 210 pages, bound 
in blue cloth and published by P. S. King and 
Co., Westminster, England. 








HUMOR OF THE LAW. 


In court-martial trials in the United States 
Army the attorneys are selected from among 
the officers at the post, regardless of their lack 
of legal training or their inabili to handle 
a@ case. 

One young officer, a surgeon, whose ignor- 
ance was bliss so far as the law was concern- 
ed, found himself appointed ‘“‘counsel for the 
defense” at his new post, and when he enter- 
ed the court his only legal knowledge was 
that he had a right to “object” to the tactics of 
the other side. Accordingly, when one of his wit- 
nesses began to be cross-questioned, he sprang 
to his feet and shouted in a voice of thunder: 

“T object!” 

“On what grounds?” demanded the prosecut- 
ing attorney. 

“On what grounds?” echoed the surgeon. “On 
mighty good grounds. Why, if my witness tells 
the truth when he answers that question, it 
will ruin my case!’’—Lippincotts. 


It is related that in a country town not far 
from the capital of one of the New England 
states a leading member of the bar in that 
county, was trying a case before a justice of 
the peace who had been accustomed to feel se- 
cure in the capacious depths of this attorney’s 
waistcoast. In this particular case, however, 
the evidence was so completely in favor of the 
opposite side that even the astuteness of the 
justice was jogged out of its accustomed 
groove. 

At the close of the case he called his owner 
out of the room and said, “Good Lord, Squire, 
I can’t decide that case in your favor.” “Well,” 
said the squire (whom we will suppose for the 
plaintiff), “the other side will appeal, anyway. 
You might as well give it to me.” 

Returning to the court room, the justice said, 
“I find for the plaintiff, but I warn the other 
side they ought to appeal.’’-—Case and Com- 
ment. 


“How are you getting along in the law busi- 
ness, old man?” 

“T have one client.” 

“Is he rich?” 

“He’ was.’—Boston Transcript 
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1. Adjoining Landowners—Lateral Support.— 
An owner of a building held to possess no nat- 
ural easement for the lateral support of it by 
the land of an adjacent owner.—Burk Bros. 
Meat & Provision Co. v. Foster, Mo., 442. 

2. Affidavits—Practice.—The practice of tak- 
ing ex parte affidavits to be used on argu- 
ment of a motion is peculiar to the Chancery 
Court.—Peer v. Bloxham, N. J., 81 Atl. 659. 


3. Alteration of Instruments—wWritten Au- 
thority.—It is not necessary that consent to 
an alteration of a written instrument be in 
writing.—Barnett v. Effenberg, Okla., 119 Pace. 
135. 


4. Assignment for Benefit of Creditors— 
Creditor not Assenting.—Creditor not assenting 
to assignment for benefit of creditors held en- 
titled to attack it in any appropriate proceed- 
ing, and not required to resort to bankruptcy 
or insolvency proceedings.—Moore v. Cushing, 
Minn., 133 N. W. 561. 

_5. Attachment—Malice.—One is not. liable 
for maliciously suing out a lawful attachment. 
—Knowles v. Gary & Burns Co., Tex., 141 S. W. 
189. 


6. 











Nominal Damages.—If the grounds al- 








leged for attachment were not true, the party 
could recover at least nominal damages, even 
if he suffered no actual injury.—Pate v. Varde- 
man, Tex., 141 S. W. 317. 


7. Attorney and Client—Misconduct.—<Attor- 
ney at law, bringing action in name of third 
party in order to prevent maker of note sued on 
from setting up his just defense against the 
note, held guilty of professionai misconduct.— 
In re Thatcher, C. C. and D. C., 190 Fed. 969, 


8. Bailment—Ordinary Neglect.—A bailee in 
a bailment where the benefit therefrom is re- 
ciprocal held responsible for ordinary neglect. 
—Bertig Bros. v. Norman, Ark., 141 S. W. 201. 





9. Bankruptey—dAssets for Distribution.— 
Within a contract as to dividends received from 
the bankrupt estate of a partnership on claims 
against such estate, held, dividends declared on 
such claims were trom such estate, though the 
funds therefor were derived from the bankrupt 
estate of a partner, and such assets were not 
formally transferred to the assets of the firm 
estate.—Frame v. Attermeier, Wis., 133 N. W. 
603. 

10.—Conditional Sale.—A conditional sale 
contract, under which property was delivered to 
a bankrupt, and which was recorded as re- 
quired, held valid, and to entitle the seller to 
reclaim the property on the bankruptcy of the 
purchaser.—Woods y. Brunswick-Balke-Collen- 
der Co., C. C A., 190 Fed. 935. 


11.——Contempt.—A bankrupt may not be 
punished for contempt in failing to comply with 
an order requiring him to turn over assets al- 
leged to have been withheld, unless evidence 
shows present ability to perform.—In re Rey- 
nolds, D. C., 190 Fed. 967. 


12.——Misappropriation.—The creditor’s prov- 
ing of a claim for a debt created by the bank- 
rupt’s misappropriation while acting in a fiducl- 
ary capacity did not change the relations of 
the parties into the ordinary relation of debtor 
and creditor, so as to discharge the claim.— 
Brown v. Hannagan, Mass., 96 N. E. 714. 


13. Banks and Banking—Certificate of De- 
posit.— Where a certificate of deposit was made 
in the names.of a husband and wife, payable to 
the order of themselves where properly in- 
dorsed, the wife, surviving the husband, was 
the sole owner of the certificate and the moneys 
it represented.—Martz v. State Nat. Bank of 
North Tonawanda, 131 N. Y. Supp. 1045. 


14. Eligibility of Director.—One whose in- 
terests are so divided that he has no time to at- 
tend to or watch the detail management of @ 
trust company is not the less eligible to its di- 
rectorate.—Kavanaugh y. Gould, 131 N. Y. Supp. 
1059. 


15. Notice of Conversion.—A charge 
against the account of a depositor of an over- 
draft will not render a bank liable as a par- 
ticipant in a conversion of trust funds, where it 
has no knowledge of the character of such de- 
posit—First State Bank of Bonham vy. Hill 
Tex., 141 S. W. 300. ‘ 


16. Notice of Insolvency.—Where a cash- 
ier of a bank, in dealing with a patron, dis- 
covered that he was insolvent, such knowledge 
of the cashier was notice to the bank of his in- 
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solvency.—Million v. Commercial Bank of Boon- paid subscriptions, cannot, after acceptance, 
ville, Mo., 141 S. W. 453. without the consent of the other party, change 

i17..—-Refusal to Pay Check.—Bank held lMa- | the terms of the offer.—Mooney v. Daily News 
ble in general or special damages to depositor | ©® of Minneapolis, Minn., 133 N. W. 573. 


for refusal to pay checks while holding suffi- 
cient funds.—Spearing v. Whitney-Central Nat. 
Bank, La., 56 So. 548. 

18. Bills and Notes—-Accommodation Ac- 
ceptor.—One who takes a draft with knowledge 
that the drawee’s acceptance was for accom- 
modation and made without intent to bind him 
eannot enforce liability under the acceptance.— 
Lehnhard vy. Sidway, Mo., 141 S. W. 430. 





19.——Oral Transfer.—A negotiable instru- 
ment may be transferred without indorsement, 
so that the transferee becomes its owner.— 
Martz v. State Nat. Bank of North Tonawanda, 
131 N. Y. Supp. 1045. 

20. Payment.—As a general proposition, 





the maker of a note can satisfy it only by pay- 
ment to its holder or his authorized agent.— 
Griswold, Hallette & Persons vy. Davis, Tenn., 
141 S. W. 205. 

21. Boundaries—-Riparian Owner.—Riparian 
proprietor on a meandered lake, circular in 
form, heid to take a side line extended on de- 
flected course to center of the lake.—Ulbright 
vy. Baslington, Idaho., 119 Pac. 292. ~ 

22. 
of Property.—In a suit to rescind an exchange 
of property, plaintiff may recover damages by 
reason of fraudulent representations in case a 
rescission is inequitable.—Campbell v. Rushing, 
Tex., 141 S. W. 133. 


9 


23. Carriers of 
Tort against 


goods 


Goods—Action Against.— 
a carrier for loss or damage to 
only be maintained by the owner, 
though his ownership need not be absolute.—P. 
Garvan, Inc., v. New York.Cent. & H. R. R. Co., 
Mass., 96 N. E. 717. 


ean 


24,- Sample Trunks.—Any liability of a car- 
rier for failure to forward a traveling sales- 
man’s sample trunks held confined to the loss 
of the salesman’s time, the expense of the trip, 
and the profit——Carnahan vy. Chesapeake & O. 


Ry. Co., Ky., 141 S&S W. 49. 
25.——-Terminal Carrier.—The rule that the 
terminal carrier has the burden of proof to 


show freedom from negligence held not to ap- 


ply where the line of the terminal carrier did 





not extend to the point of delivery.—Missouri, 
K. & T. Ry. Co. v. Jarmon, Tex., 141 S. W. 155. 

36. Carriers of Passengers—Free Pass Law. 
—The anti-free pass law does not prevent car- 
riers from carrying a passenger free to the next 
station beyond his destination where he has 
been carried beyond by mistake.—Gulf, C. & S. 
F. Ry. Co. v. Green, Tex., 141 S. W. 341. 

27. Commerce—Carriers by Water.—The in- 
terstate commerce act, as originally passed or 
as amended, does not vest the Interstate Com- 
merce Commission with any control over the 
business of independent carriers by water, ex- 
cept such interstate traffic as is carried on 
under a joint arrangement with rail carriers. 


Goodrich 


Transit Co. v. Interstate Commerce 
Com. Ct., 190 Fed. 943. 

S. Constitutional Law—Newspaper Prizes. 
—Publisher of a newspaper, making an offer 
to persons obtaining the highest vote based on 


Commission, 
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Coneellation of Instruments—Exchange ° 








29. Public Policy.—A contract of a hus- 
band with a third person, so far as attempting 
to deprive him of right to sue his wife for di- 
vorce for adultery with such person, held void 
as against public policy, so that its breach 
gives no right of action.—McKenzie v. Lynch, 
Mich., 133 N. W. 490. 

30. Contracts—Consideration.—A promise is 
supported by a sufficient consideration, either 
if any benefit goes to the promisor, or if any 
detriment results to the promisee.—Van Winkle 
v. King, Ky., 141 S. W. 46. 

31, Corporations—Charter Powers.—The char- 
ter of a corporation, read in connection with 
the general laws applicable to it, is the meas- 
ure of its powers.—Overholser v. Oklahoma In- 
terurban Traction Co., Okla., 119 Pac. 127. 

32.——Consolidation.—Corporations created 
by different states may not consolidate. unless 
the power to do so is expressly conferred by 
their charter, or by some statute.—Gordon v. 
American Patriots of Springfield, Ill.. 141 S. W. 
331, 


33. Principal Office——Domestic corpora- 
tions, like individuals, have a location or resi- 
dence in some county in the state.—Greacen v. 
Buckley & Douglas Lumber Co., Mich., 133 N. 
W. 538. 


34. Criminal Evidence—Flight:—Where the 
state introduces evidence showing the flight of 
the defendant evidence is admissible on the 
part of defendant to explain such flight.—Bal- 
lenger v. State, Tex., 141 S. W. 91. 

35. Hypothetical Questions.—In propound- 
ing hypothetical questions; counsel held en- 
titled to assume facts fairly inferable from the 
evidence in accordance with their theory.—State 
v. Cook, W. Va., 72 S. E. 1025. 

36. Rape.—In prosecution for rape, evi- 
dence of pregnancy of prosecutrix and defen- 
dant’s efforts to conceal her pregnancy held ad- 
missible-—Myers vy. State, Okla. 119 Pac. 136. 

37. Criminal Law—Former' Conviction.—A 
form conviction is a bar to a subsequent indict- 
ment for any offense of which accused might 
have been convicted under the indictment and 
evidence in the first case.—Jacobs vy. State, Ark., 
141 S. W. 489. 

38.—_—Similar Offenses.—On a prosecution for 
receiving stolen goods, evidence of defendant’s 
receipt thereof on more than one occasion from 
the same thief held admissible.—Luery v. State, 
Md4., 81 Atl. 681. 

39. Damages—Evidence.—The extent of one’s 
physical and mental suffering can be shown by 
testimony to any facts manifesting the same, 
and coming under witness’ observation.—Mis- 
souri, K. & T. Ry. Co. of Texas v. Linton, Tex.. 
141 Ss. W. 129. 

40. Proper Medical Attention.—A wrong- 
doer held liable for all proximate results of his 
act causing personal injuries, though the con- 
sequences of the injury would have been less if 
medical attendant had exercised proper skill. 
—Fields v. Mankato Electric Traction Co., 
Minn., 133 N. W. ” 
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41. Proximate Cause.—A wrongdoer is re- 
sponsible for all injuries which might reason- 
ably have been anticipated from his wrongful 
act.—St. Louis Southwestern Ry. Co. of Texas 
vy. Alexander, Tex., 141 S. W. 135. 

42. Deeds—Estoppel.—A son, who without 
authority inserted his own name as grantee in 
an unrecorded deed in place of the name of his 
father, and who then conveyed the land to a 
third person, held to have passed his interest 
as heir in his father’s estate——Vanhoose v. 
Fairchild, Ky., 141 S. W. 75. 

43. Depositions—Advice of Counsel.—The 
fact that a person committed for contempt in 
refusing to be sworn and answer questions in 
a proceeding before a notary on a commission 
to take depositions acted on advice of counsel 
will not excuse the contempt.—Ex. parte Wel- 
born, Mo., 141 S. W. 31. 

44. Waiver.—The cross-examination of 
witnesses testifying by deposition, after a de- 
mand of depositions for that purpose. waives 
all objection to the admissibility of the deposi- 
tions as a whole.—Goodman v. Saperstein, Md.. 
81 Atl. 695. : 

45. Diveree—Faith and Credit.—Where a for- 
eign court had jurisdiction of the subject-mat- 
ter of an action for divorce and of the par- 
ties, the courts of New York will give full faith 
and credit to the decree of divorce rendered.— 
French vy. French, 131 N. Y. Supp. 1053. 

46. Eleetricity—Care in Handling.—Those 
handling electricity for profit held required to 
use greater precaution than if the property 
were of a less dangerous character.—La Dow 
v. Oklahoma Gas & Electric Co., Okla., 119 Pac. 
250. 

47. Eminent Domain—Abandoment of Pro- 
ceedings.—As a general rule of law, in the ab- 
statutory provisions, a condemning 
party may dismiss or abandon comdemnation 
proceedings at any time before the easement 
title passes and the rights of the parties be- 
come vested.—Nixon vy. Marr, C. C. A., 190 Fed. 
913. 

48.——-Closing Street.—A _ street cannot be 
closed even for a public use without making 
just compensation to abutting property owners 
entitled thereto.—City of Baltimore v. Brengle. 
Md., 81 Atl. 677. 

49. Legislative Authority.—The right to 
appropriate private property to public uses lies 
dormant until legislative action is had, point- 
ing out the occasions, modes, conditions, and 
agencies for its appropriations.—Londoner v. 
City and County of Denver, Colo., 119 Pac. 156. 

50.——Police Power.—The rule that private 
property may not be taken or daamged for pub- 
lice use without compensation does not apply to 
property damaged in the exercise of the police 
Eberle, Mich., 133 N. W. 519. 

§1. tvidence—Law of Other State.—In the 
absence of proof as to the law of another state 
on any question, it will be presumed to be the 
Same as the law of the forum.—Steward v. 
Commonwealth Nat. Bank, Okla., 119 Pac. 216. 














sence of 





power.—People v. 


52.——Parol Testimony.—Where an order for 


goods, signed by one as president of a volun- 
tary association, was fraudulently procured, 
paral evidence as to whom credit was extended 





ee 





when the order was made held admissible.— 


Southern Badge Co. v. Smith, Tex., 141 S. w, 
185. 
53. Res Gestae.—Declarations of a by- 





stander held not admissible as a part of the res 
gestae.—Louisville & N. R. Co. v. Cox, Ky.. 141 
S. W. 59. 





54. Telephone Conversation.—One answer- 
ing telephone call from place of business of 
person called for held presumed to have au- 


thority to speak for him. so as to render evi- 
dence of the conversation admissible.—Gardner 
v. Hermann, Minn.. 133 N. W. 558. 

55. Executors and Administrators—Pleading 
Limitation.—An executor is obliged to interpose 
the defense of limitations to a claim.—Miller 
v. Longshore, 131 N. Y. Supp. 1041. 

56. Stockholder.—The claim of a judgment 
creditor of a corporation against estate of de- 
ceased stockholder is not provable in the pro- 
bate court until it has been reduced to judg- 
ment against the estate.-—Douglass vy. Loftus, 
Kan., 119 Pac. 74. 

57. Factors—Lien for Advances.—aA_ factor 
who has made advances on the credit of goods 
consigned to him for sale has a lien on the 
goods therefor.—Duffy v. England, Ind., 96 N. E, 
704, 

58. Fraud—<Action for.—A purchaser may 
maintain an action for fraud in selling land 
either with or without rescission.—Laubengav- 
er v. Rohde, Mich., 1383 N. W. 535. 

59. Deceit.—In an action for deceit in a 
sale of goods, knowledge by vendor of the fal- 
sity of the representations, or his reckless dis- 
regard of the truth thereof, is an essential to 
recovery.—Chappell vy. Boram, Mo., 141 8. W. 19. 

60. Fraudulent Conveyances— Action by 
Sureties.—Sureties held authorized to sue to set 
aside a conveyance by the debtor as fraudu- 
lent.—Eddleman y. Lentz, N. C., 72 S. E. 1011. 

61.——Homestead.—A conveyance of a home- 
stead, whether with or without consideration, 














and though to defraud the owner’s creditors, 
is valid, and will not be set aside as fraud- 
ulent.—Holt v. Abby, Tex., 141 S. W. 178. 

62. Frauds, Statute of—Signature of Agent. 
—Authority to sign the name of one to be 


contract within the statute of 
writing.—Wellman Vv. 


charged by a 
frauds need not be in 
Horn, N. C., 72 S. E. 1010. 


63. Gifts—Burden of Proof.—The burden of 
proof held to be on dominent member of fam- 
ily receiving gift from dependent member to 
show that donor had benefit of competent, in- 


dependent advice.—Albert v. Haeberly, N. J. 
81 Atl. 660. 
64. Highways—Shade Trees.—The placing 


of shade trees, telephone poles, hitching posts, 
and other objects on the highway, so as not to 
interfere with its use, is not ordinarily an un- 


lawful obstruction.—Bailey vy. Bell Telephone 
Co. of Buffalo, 131 N. Y. Supp. 1000. 
65. Homestead—Presumption.—In trespass 


to try title to land which, in a previous action, 
had been adjudicated to be defendant’s home- 
stead, the presumption of continuity placed 
upon plaintiff the burden of proving that de- 
fendant had abandoned his homestead.—Holt V. 
Abby, Tex, 141 S. W. 173. 
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66. Homicide — Accused as Aggressor.— 
Where decedent on being feloniously attacked 
could pursue the retreating accused to make 
his defense good, accused could not during such 
retreat defend himself against decedent.—State 
y. Heath, Mo., 141 S. W. 26. . 

67. Imsurance— Arrears in Assessments.— 
Where insured at the time of his death was in 
arrears both for assessments and dues, he was 
no longer a member in good standing, though 
he had not been expelled from the society.— 
Labranche y. St. Jean Baptiste Society, N. H., 
81 Atl. 698. 

68.——Estoppel.—The insured is conclusively 
presumed to know the recitals in an insurance 
contract, which he accepts and retains in his 
possession for a long period without complaint. 





—Christensen v. New York Life Ins, Co., Mo., 
141 S. W. 6. 

69——Notice.— An insurance company may 
adopt reasonable rules for the conduct of its 


pusiness, which, when brought to the notice of 
the insured, are as binding as if expressly de- 
clared in the contract.—Rowe v. United States 
Industrial Life Ins. Co. of Charleston, S. C., 72 
8. E. 1018. 

70. 








Principal and Agent.—That an insur- 
ance agent acts for an insured in another ca- 
pacity held not to prevent his acts as to such 
person from binding the company.—Shutts v. 
Milwaukee Mechanics’ Ins. Co., Mo., 141 S. W. 
15. 

Tl. Intoxicating Liquors—Police Power.— 
The state, in the exercise of police power, may 
regulate or prohibit the manufacture and sale 
of spirituous and intoxicating liquors within 
its territory.—People v. Eberle, Mich., 133 N. 
W. 519. 


72, Judgment—Estoppel.—Judgment of eject- 


ment against officer of United States in pos- 
session of property, in an action in which the 
Cistrict attorney appeared, by direction of the 
Attorney General, for the United States, does 
not estop the United States in a subsequent ac- 
tion from contesting title to the property.— 
Hussey v. United States, 32 Sup. Ct. 33. 

73.——~Foreign Judgment.—No greater effect 
can be given a foreign judgment enforced in 
this state than it would have in the state where 





it was rendered.—Werner v. Pelletier, 131 N. 
Y. Supp. 1010. 
74.——Limitations.—Right to maintain action 


on judgment held not dependent on right to is- 
sue execution, but on provisions of statute lim- 





iting time for the action.—Bashor v. Beloit, 
Idaho, 119 Pac. 55. 
75, Res Judicata.—A judgment, denying 


Plaintiff's foreclosure of a mortgage upon de- 
fendant’s plea that the land mortgaged was his 
homestead, is, in a later suit by plaintiff to re- 
cover such land, conclusive that the land was a 
homestead.—_ Holt v. Abby, Tex., 141 S. W. 173. 
76. Res Judicata.—One who took over the 
business of publishing certain books from an- 
other }ending a suit against the latter for in- 
fringing the trade-name of another publisher 
in the title of such books, was bound by the 
decree subsequently entered in such suit.—G. 
+c Merriam Co. v. Saalfield, C. C. A., 190 Fed. 








Revival.—Revivor of judgment against 
Corporation held unnecessary in order to main- 
tain suit to collect amount thereof from stock- 
holder—Douglass v. Loftus, Kan., 119 Pac. 74. 

18 Landlord and Tenant—Representations 





as Warranty.—Landlord’s statement, to induce 
a lease, that the land was good farming land 
and would produce a good crop if properly cul- 
tivated, held not in the nature of a warranty.— 
Ware v. Dunlap, Mo., 141 S. W. 21. 


79. Limitation of Actions—Breach of Coven- 
ent.—Covenants of seisin in a deed passing any 
estate or followed by actual possession by the 
grantee held to make the covenants run with 
the land, so that they are not breached until 
the grantee is deprived of the estate by the 
holder of the paramount title, from which time 


limitations run.—Falk v. Organ, Mo., 141 S. 
Wie es 
80.——Diversion of Water Course.—Where 


through a natural obstruction part of the water 
of a stream was diverted and flowed in a given 
manner for a time longer than that fixed by 
the statute of limitations, the water diverted 
was a permanent stream.—Pacific Live Stock 
Co. v. Davis, Or., 119 Pac. 147. 

81. Malicious Prosecution—Probable Cause.— 
The binding over of plaintiff to the grand jury 
by an examining magistrate, is prima facie evi- 
dence of probable cause for a criminal prosecu- 
tion.—L. B. Price Mercantile Co. v. Cuilla, Ark., 
141 S. W. 194. 

82. Master and Servant—Assumption of Risk. 
—An operator of an electrical ironer in a laun- 
dry does not assume the risk of injury from 
explosions caused by defective wiring.—Kamp- 
mann v. Mendoze, Tex., 141 S. W. 161. 

83. Assumption of Risk.—Assumption of 
risk cannot be pleaded in an employe’s action 
for personal injuries based on the employer's 
liability act.—Louisville & N. R. Co. v. Hand- 
ley, Ala., 56, So. 539. 

84. Assumption of Risk.—A servant, in- 
jured while at work under the direction of the 
foreman, who ignored a safe method for the 
doing of the work and adopted an unsafe one, 
held not to have assumed the risk of injury.— 
Louisville & N. R. Co. v. Cox, Ky., 141 S. W. 
59. 

85. Inspection.—Failure of a railroad com- 
pany to provide for reasonable inspection of 
cars, and failure of inspectors to perform their 
work properly, constitute a breach of duty for 
which the railroad company may be liable.— 
Blake vy. St. Joseph & G. I. Ry. Co., Mo., 141 S. 

















W. 24 
86. Momentary Forgetfulness.—A _ servant 
who, momentarily forgets a known danger 


merely because he fails to exercise his memory, 
is guilty of contributory negligence.—Ergo v. 
Merced Falls Gas & Electric Co., Cal., 119 Pac. 
101. 

87.——Vicious Animal.—To entitle an em- 
ploye to recover for injuries from being kicked 
by a vicious horse he was required to handle, 
he must show that it had shown a tendency to 
kick, which the employer knew or should have 
known in the exercise of reasonable care.—Mc- 
Govern v. Fitzpatrick, 131 N. Y. Supp. 1048. 

88.——Vice Principal.—A sawyer in startinga 
saw carriage without warning an employe en- 
gaged in adjusting a log thereon was a vice 
principal, and not a fellow servant, of such em- 
ploye, as affecting the employer’s liability for 
resulting injury.—King v. .Page Lumber Co., 
Wash., 119 Pac. 180. 

89. Mechanies’ Liens—Statutory Construction. 
—A strict construction of statutes conferring a 
mechanic’s lien should be made to determine 
whether a lien attaches, though after one has 
attached a liberal construction should be given. 
—Godfrey Lumber Co. v. Kline, Mich., 133 N. W. 
528. 

90. Mivine Claime—Forf-iture.—Th- =e 
that forfeiture must be specially pleaded does 


not necessarily obtain in a suit to determine 
adverse claims to a mining location.—Mer- 
chants’ Nat. Bank v. McKeown, Or., 119 Pac. 


91. Mortgages—Foreclosure.—That an order 
of sale on foreclosure decree ran in the name of 
“the People of the State of Montana,” instead 
of “the State of Montana,” as provided for pro- 
cess by Const. art 8, § 27, held immaterial.— 
Thomas v. Thomas, Mont., 119 Pac. 283. 
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92.——Manner of Sale.—The parties to a 
mortgage or deed of trust may contract that 
the premises shall be sold as a whole, in the 
absence of any statutory provision requiring 
the trustees to sell in subdivisions.—Humboldt 
Savings Bank v. McCleverty, Cal., 119 Pac. 82. 

93.——-Setting Aside Sale-—One seeking to set 
aside a sale under a deed of trust held not re- 
quired to offer to pay the entire debt secured 
by the deed of trust.—Humboldt Savings Bank 
v. McCleverty, Cal., 119 Pac. 82, 

%4. Municipal Corporations—Compensation to 
Officers.—That a city treasurer’s failure to ap- 
point a clerk as authorized by ordinance cast 
upon the treasurer heavier burdens did not au- 
thorize him to recover the salary of the clerk. 
—Bovaird v. City of Bradford, Pa., 81 Atl. 719. 

95.——Negligence.—While a city is liable for 
negligent construction or maintenance of plat- 
Torms or crosswalks, it is not Mable for injury 
resulting from a danger inherent in the plan 
adopted for such platforms.—Hays v. City of 
Columbia, Mo., 141 S. W. 3. 

96. Special Assessments.—A municipality 
has no power to levy an assessment on prop- 
erty located outside its boundaries for the con- 
struction of a sea gate under the diking act.— 
Edmonds Land Co. v. City of Edmonds, Wash., 
119 Pac. 192 

97. Validity of Bonds.—The validity of mu- 
nicipal bonds is not impaired, though the act 
authorizing them limits the amounts of the 
special tax which is provided to discharge them. 
—Commissioners of Cleveland County v. Cit- 
izens’ Nat. Bank of Gastonia, N. C., 72 S. E. 996. 

98. Parent and Child—Non-Support of Child. 
—A parent cannot be imprisoned for a failure to 
obey an order of court directing the support of 
a child of tender years unless he has the abil- 
ity to comply with the order.—Ex parte Mc- 
Candless, Cal., 119 Pac. 199. 

99. Partnership—De Facto Corporation.— 
Persons dealing with a de facto corporation 
who do not know whether the company is a 
partnership or a corporation cannot charge the 
directors as partners.—Newcomb-Endicott Co. 
v. Fee, Mich., 133 N. W. 540. 

100. Pleading—Enticing Emiployes.—Mere 
allegation in a complaint that defendant 
“wrongfully and maliciously” induced plain- 
tiff's employes to break their contracts held an 
insufficient allegation that defendant induced 
the employes to leave by wrongful and malic- 
ious means.—De Jong v. B. G. Behrman Co., 
131 N. Y. Supp. 1083. 

101 Separate Counts—One may, by sep- 
arate counts, state a cause of action on an ex- 
press contract and in the alternative on a quan- 
tum meruit in case the express contract fails of 
proof.—Jones v. Holtzen, Tex., 141 S. W. 121. 

102. Pledge—Replevin.—A pledge may main- 
tain replevin against an officer to recover pos- 
session of the pledged property, upon which an 
illegal attachment levy was made.—Gamson v. 
Pritchard, Mass., 96 N. E. 715. 


103. Railroads—Licensee.—Trainmen intend- 
ing to move a train to couple to cars on a side 














_ track held required to give notice to employes 


of a shipper unloading cars.—Louisville & N. 
R. Co. v. Hay’s Adm’r, Ky., 141 S. W. 64. 


104.—Relief Department.—Regulations of 
the relief department of a railroad company 
held to preclude suit by a member for benefits, 
in the absence of fraud and undue infiuence.— 
Nelson v. Atlantic Coast Line R. Co., N. C., 72 
S. E. 998. 


105. Release—Mistake of Fact.—A release of 
all claims for damages sustained by reason of 
personal injuries held not avoided because the 
parties were mistaken as to the extent of the 
injuries.—Fl1 Paso & Southwestern Co. v. Kram- 
er, Tex., 141 S. W. 122. 

106. Replevin—Burden of Proof.—The bur- 
den is on plaintiff to prove that defendant ‘had 
possession of the property at the institution of 
the suit.—Gibson v. Ball, Mo., 141 S. W. 23. 


107. Sales—Passing Title.—Intention of par- 
ties as te when title to goods passes must be 





ascertained from the contract, and, in the ab. 
sence of directions from the buyer, controls the 
presumption that delivery to the carrier js suf- 
ficient.—-P. Garvan, Inc., v. New York Cent. & H 
R. R. Co., Mass., 96 N. E. 717. 

108. Rescission.—Where _ seller breaches 
contract, he cannot claim right to rescind, be- 
cause payments for deliveries after default haye 
been withheld—Central Lumber Co. v. Arkansas 
Valley Lumber Co., Kan., 119 Pac. 32f, 

109. Warranty.—The _ seller’s lack of 
knowledge of the falsity of a warranty does not 
affect his liability—Chappell v. Boram, Mo. 
141 S. W. 19. t 

110. Specific Performance—Cogent Evidence, 











of a verbal contract, unless its terms are es- 
tablished by clear and cogent evidence.—Mel- 
ville v. Waring, Mo., 141 S. W. 12. 

111. Statutes—Criminal Law.—Criminal stat. 
utes may be contracted or expanded by inter- 
pretation, so as to exempt from punishment 
those not within their spirit, and purpose, but 
cannot be expanded to impose punishment upon 
one not within their strict letter.—State y, 
Traylor, Miss., 56 So. 521. 

112. Street Railroads—City Ordinance —A 
city ordinance, authorizing the construction of 
a street railroad, on acceptance and the con- 
struction and operation of a road,‘ constitutes a 
binding contract, and is not a mere license, re- 
vocable by the municipality.—Peoria Ry. Co. vy. 
Peoria Ry. Terminal Co., Tll., 96 N. FE. 689. 

113. Ultra Vires.—Under a _ street rail- 
way’s franchise, providing that it shall be used 
for no other purpose than to transport pas- 
sengers and their ordinary baggage, the tracks 
and cars may be used to carry repair materials 
to various portions of its line-—Waskiewicz v. 
Milwaukee Electric Ry. & Light Co., Wis., 133 
N. W. 596. 

114. Sunday—Delivery of Contract.—Execu- 
tion of contracts, notes, etc., for the sale of 
land on Sunday held not to invalidate them, 
where they were not to be, and were not, de- 
livered until Monday.—O’Day v. Meyers, Wis. 
133 N. W. 605. 

115. Trespass—Exemplary Damages.—Exem- 
plary damages will not be awarded for the cut- 
ting of timber, when it appears that the tres- 
pass was not wanton, but was under a bona fida 
claim of right.—Darnell v. Wilmoth, W. Va, 
72 S. E. 1023. 

116. Vendor and Purchaser—Escrow.—A ven- 
dor of real estate by a contract under which he 
surrendered possession and deposited the deed 
in escrow, to be delivered on payment of the 
final installment of the purchase price, has the 
right to treat the contract as a mortgage and 
foreclosure the name by suit in equitv, on de- 
fault in payment.—Nixon v. Marr, C. C. A, 190 
Fed. 913. 

117. Waters and Water Courses—Wrongfil 
Diversion.—Equity will enjoin continued wrong- 
ful diversion of water course, though com- 
vlateert hee A nn -atertal Aquwwrers 
Griffiths v. Monongahela R. Co., Pa., 81 Atl. 713 

118. Wills—Lapsed Leeacy.—There is no dif- 
ference between a lapsed legacy and a lapsed 
devise.—Albany Hospital v. Albany Guardian 
Society and Home for the Friendless, 131 N. ¥. 
Supp. 1017. 
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119. Witnesses—Competencyv.—The cashier 
and receiving teller of a bank may testify that 
a judgement in favor of the bank has been paid 


hv the sureties of the principal debtor.—Bd- 
dleman v. Lentz, N. C., 72 S. E. 1011. 


120.——Competency.—Where one party to 4 
contract or cause of action is dead, the agent 
of the other cannot testify.—Grubbs v. Ray 
Mo., 141 S. W. 17. 


121. Woods and Forests—Regulation.—The 
Secretary of the Interior cannot make the exer 
cise by lessees of lands in Yosemite National 
Park, of his right to pasture cattle on such 
lands, conditional on his compliance with cel 
tain reculations prescribed bv the Secretary for 
the government of the park.—Curtin Vv. Ben- 
son, 32 Sup. Ct. Rep. 31. 


Equity will not decree specific performance . 
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This book will save you these mistakes! 

Over 109 complete forms, covering every varl- 
ety of action and dealing with commencement 
and parties, statement of cause and prayer for 
relief. 

Every form supported by authority! 

You cannot afford to be without it—it will 
pay for itself every week many times over. 


PRICE, $3.00; DELIVERED FREE. 


Central Law Journal Company 


420 Market Street St. Louis, Mo. 
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INVESTIGATE 


The 1912 India-paper Edition of the 


Americana Encyclopedia 


Edited by Frederick Converse Beach, of the Scientific American, and embodying the 
combined educational effort of over 2,000 eminent authorities. 































PRICE AND PREMIUM ofreR For One Month Only 


Special Offer Limited to 30 Days. This handsome book-rack given 
free to everyone purchasing a set of the Americana Encyclopedia during 
the current month. 


What “The Americana” Really Is 


“ THE AMERICANA” isa work edited from an American view-point and was originated in 
the thought that a comprehensive and reliable reference work, was needed and would find a 
welcome in every American home wherein they desired to know from those competent and of 
acknowledged authority in their own country, of the state and advance of the arts and science 
and literature of our land. The Americana has exactly fulfilled this condition. While the 
work has been edited from an American standpoint, and having in chief view American usage, 
it has secured amongst its contributors, those also renowned in Europe for their scholarship and 
research and the work contains as well the fruit of the European knowledge, without which no 
reference book would be of avail. @ 

2 Volumes 65,287 Special Subjects 
2,387 Special Contributors 126 Color Plates 
2,540 Illustrations 160 Maps 


° 
The 1912 India- 
*,° 
paper Edition 
The paper on which 
this edition is printed is 
opaque, yet so thin that 
each volume bulks only 
oneinch as against the 
three-inch bulk of the 
old style reference vol- 
ume. The entire set of 
twenty - two volumes 
takes up but twenty- 
twoinches. It can be 
kept upon the office 
desk or library table for 
ready reference, and 






Cash For Your 
Old 
Encyclopedia 


If, in sending the at~- 
tached coupon, you will 
advise us the name and 
date of publication of 
your old encyclopedia, 
we will make a liberal 
allowance in ex- 
change for a set 
of Encyclopedia 
Americana. 
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ae Cos. 
read as conveniently as 

a magazine. SCIENTIFIC 

AMERICAN 

Valuable Booklet COMPILING 
Mailed Free lngpenee 
The publishers have 225 FIFTH AVENUE 
prepared a sample-page NEW YORK 


descriptive booklet of 
the Americana, which 
should be in the hands 
of everyone who has a 
library, large or small. 
This booklet will be 
mailed free upon re- 
quest. 


INVESTIGATE TODAY 4% 


SCIENTIFIC AMERICAN COMPILING DEPARTMENT 


Publishers of The AMERICANA 
225 FIFTH AVENUE, 














Note the difference between the Aandy /ndia- 
pauper edition and the du/ky regular volume. 


ADDRESS. ....ccccsccccccccce . 


Also state basis of exchange proposition: 


coceese ovcecece Date. ccoccce 


Send me full particulars 
about your distribution of 
the ENCYCLOPEDIA 
AMERICANA with explana- 
tory pamphlet and actual pages 
from the work. 


TE LA 


encyclopedia 


LLL LT MIE RI NE IE STE ETN TT! TTT A ME SITET ESTEE SRR TRS 
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ELLIOTT’S 
The Work of the Advocate 


New Edition—Revised by the Authors 
BYRON K. ELLIOTT and WILLIAM F. ELLIOTT 


A practical treatise containing suggestions for preparation and trial of 
causes, including a system of rules for the examination of witnesses 








The Work of the Advocate has a delightful literary style. It is entertaining as a novel; in- 
deed, after reading a few pages one instinctively reads on, not wishing to lay the book 
aside until it is finished. 
Especially Serviceable to the Advocate in the Actual Work Which He Must Do 
Part One—The Work Out of Court Part Two—The Work in Court 


Some Comments Made When the First Printing Was Published 

JUDGE THOMAS M. COOLEY 

**Replete with learning and with valuable suggestions. Such a book, when I began 
my practice, would have been a convenience as well as a safe guide.’’ 
CENTRAL LAW JOURNAL 

**A large amount of useful, practical information.” 
FROM THE GREEN BAG 

**A really valuable addition to our legal literature.’’ 
ALBANY LAW JOURNAL 

**Not merely a book of ethical or general advice, but a book of trial practice suited 
to the needs of the busy lawyer.”’ 
THE LAW LIBRARIAN 

““We know of no book that so elaborately discusses human nature as seen in a court 
room. It is practical and logical, it will prove of inestimable service to the junior bar, and 
must be of much interest, if not of actual help, to the older practitioner.’’ 

One Volume, 600 Pages, Cloth Binding, Gilt Top, $4,00, Delivered 
Flexible Morocco, $5.00, Delivered 





OTHER IMPORTANT WORKS BY THE SAME AUTHORS 
Elliott on Roads and Streets, Two Volumes, Buckram, $13.00. The standard treatise on the Law of 
Roads and Streets. Complete and Up-to-Date. 
Elliott on Evidence, Four Volumes, Buckram, $24.00. The best work for practical usc—not merely a 
reference work, but a working tool for actual work in court and office. 
Elliott on Railroads, Five Volumes, Buckram, $27.00. A complete treatise on the Law of Railroads, 
steam and electric, including the growing subject of Interurban Railroads 





The Most Useful Tool for the Active Lawyer is the Standard Text Book, Written by a Master of the 
subject. These Authors are Masters of the Subjects They Treat. 





These Books are Published and For Sale by 


THE BOBBS-MERRILL COMPANY, INDIANAPOLIS, USA 

















